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HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT ON ORIGINAL SUIT. 

                               District :   Sonitpur.  

IN THE COURT OF THE CIVIL JUDGE  AT TEZPUR. 

 

Present :   Sri P.C. Kalita, AJS, 
       Civil Judge, 

        Sonitpur, Tezpur.   
 

    Tuesday, the 23rd  day of December, 2014. 

Money Suit No. 06  of 2008. 

 

 1.  Sri Vimal Kumar Todi,  

             S/O Ramdut Todi, 
       Proprietor of M/S Sunrise Traders,  

             Situated at N.C Road,   
      Tezpur Town, Dist. Sonitpur (Assam)  .……..    Plaintiff.   
 

     –VERSUS– 

           

 1. M/S Gupta Store,  

               Proprietor : Sri Keshab Prasad Gupta, 

     Situated at Biswanath Chariali Town, 

     PO & MOuza- Biswanath,  

            Dist. Sonitpur (Assam)          ………………          Defendant . 

   

  This suit coming on for final hearing or having been 

heard on 19th December, 2014.  

 
Mr. P.K. Dutta, Sr. Advocate      ...    For the Plaintiff  

 
Mr. P.C. Bothra, Advocate         ....  For the defendant . 

 

  And having stood for consideration this day, the 

23rd December, 2014 the Court delivered the following 

Judgment:  
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 J   U   D  G  M   E  N  T    

  

1.  This is the suit for realization of money of                  

Rs. 2,93,902.55 only as balance outstanding dues against purchase 

of grocery items on credit.     

 

2.   The plaintiff’s case, inter-alia, in brief, is that the 

plaintiff is a proprietor of M/S Sunrise Traders, carrying on wholesale 

business of grocery goods. The defendant Keshab Prasad Gupta, 

who is also the proprietor of M/S Gupta Stores, entered into a verbal 

agreement with the plaintiff to purchase grocery goods from the 

plaintiff on ceredit with condition to pay the purchase money within 

one month from the date of purchase and accordingly as per 

telephonic supply order, plaintiff sent and delivered different grocery 

items on diverse dates, i.e. 30 packets of Gram Gota amounting to 

Rs. 26,860/- only on 16-05-05 vide credit memo No. NT-01 dated 

16-05-05, 30 packets of Masul small amounting to Rs. 40,168/- only,  

20 packets of Arhar Dal amounting to Rs. 25,954//- only and 10 

packets of Gram dal amounting to Rs. 9,969/-  only on 16-05-05 to 

the defendant vide credit memo No. GST-4 dated 16-05-05. The 

plaintiff further supplied 108 tins of Mustard oil amounting to Rs. 

71,658/- only and 18 tins of Vegetable ghee amounting to RS. 

11,077/- only on 16-05-05 to the defendant vide tax invoice No.1.  

To the Tax Invoice No.1 VAT charge @ 4% was also there and as 

such the defendant purchased grocery items amounting to total Rs. 

1,88,995.40 only on credit from the plaintiff. Plaintiff again supplied 

28 packets of Gram Gota amounting to Rs. 25,900/- only to the 

defendant on 31-05-05 vide credit memo No. NT-4 dated 31-05-05 

and 20 packets of Masur small amounting to Rs. 27,222.75 only and 

30 packets of Mattar (green pea) amounting to Rs. 19,760/- only 

and 5 packets of Mater Das amounting to Rs. 3,625/- only and 1 

packet of Gram Dal amounting to Rs. 9,999/- only to the defendant 
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vide credit memo No. GST-005 dated 31-05-05 through Truck NO. 

AS-12A/5459 and the defendant purchased grocery goods 

amounting to total Rs. 86,507.75 from the plaintiff on credit. Thus, 

the defendant received grocery items from the plaintiff on credit 

amounting to Total Rs. 2,98,102.55 only. After repeated request 

from the plaintiff, the defendant paid Rs. 5000/- but failed to pay 

the remaining balance outstanding amounting to Rs. 2,93,902.55 

only to the plaintiff and, hence, the present suit.  

  

3.            After receiving the summons the defendant  appeared 

and contested the suit by filing written statement. In his written 

statement, the defendant denied the plaintiff’s claim and stated 

inter-alia that there is no cause of action for the suit and the suit is 

barred by law of limitation. The defendant further averred that he 

never entered into any verbal agreement with the plaintiff and never 

received any grocery goods from the plaintiff as contemplated and 

that the suit was filed by the plaintiff probably on some false and 

fabricated grounds and by forging some documents against the 

defendant.  Hence, the defendant prayed for dismissal the suit.  

 

4.          Upon perusal of the pleadings and also after hearing both 

sides, my learned predecessor framed the following issues :-  

 1.   Whether the suit is maintainable? 

2.   Whether there is cause of action arise against the 

defendant?      

3.      Whether the suit is barred by law of limitation?  

4.   Whether the defendant purchased the grocery 

goods from the plaintiff to the tune of Rs. 

1,88,995/-,  Rs. 86,507/- and Rs. 23,400/- on 16-

05-05, 31-05-05 and 25-03-06 respectively? 

5.  Whether the plaintiff is entitled to received the 

sum of Rs. 2,93,902.55 as alleged from the 

defendant against the sale of grocery goods as 
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various date its ? for a decree as prayed for?  

6. What any other relief / reliefs available is sought 

for? 

 

5.         The plaintiff has examined 2 PWs and exhibited certain  

documents to prove it’s case. On the other hand, defendants has 

examined himself as DW 1 in support of his case and exhibited 

none. 

 

  DISCUSSIONS, DECISION AND REASONS THEREOF. 

 

6. I have carefully perused the entire case records, 

evidence, both oral and documentary, available on record. Heard the 

argument advanced by learned advocates of both sides. Now, let us 

examine the evidence on record to decide the case at hand.   

   

Issue No. 1. 

    Whether the suit is maintainable? 

 

7.   This issue has raised by the defendant in his written 

statement but, the defendant neither in the written statement nor in 

his depositions could show as to how and why the suit is not 

maintainable in its present from. In absence of any specific pleading 

in regard to the maintainability of the suit, it can not be said that the 

suit is not maintainable.    

  Hence, this issue is decided in the negative and in 

favour of the plaintiff.  

 

Issue No 2.  

 Whether there is cause of action arise against the 

defendant?      

8.  The plaintiff has asserted that the defendant purchased 

grocery goods from the plaintiff’s firm on  different dates amounting 
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to total Rs. 2,98,102.55 only and paid some amount but failed to 

pay the balance amount. The defendant has denied purchasing any 

such grocery goods from the plaintiff’s firm.               

  A cause of action is a bundle of essential facts. Thus, 

the plaintiff’s assertion of right and denial the same by the 

defendant arises a cause of action which requires judicial 

determination. So, I find that there is a cause of action. Hence, this 

issue is decided in the affirmative and in favour of the plaintiff.  

 

Issue No. 3. 

   Whether the suit is barred by limitation? 

9.   For the purpose of the suit, the limitation is three years 

as per Article 15 in the schedule of the Limitation Act which says 

that for the price of goods sold and delivered to be paid for after the 

expiry of a fixed period of credit, the limitation is three years and 

the period runs from when the period of credit expires. The instant 

suit is filed by the plaintiff on 14-05-2008 and the period of payment 

of the credit was, as alleged by the plaintiff, to be counted from 25-

03-06 when the defendant received some grocery goods for the 

third time on credit. As such, the suit has been filed well within the 

period of limitation. Thus, the instant issue is decided in negative 

and in favour of the plaintiff. 

 

Issue No. 4 and 5.  

    Whether the defendant purchased the grocery goods 

from the plaintiff to the tune of Rs. 1,88,995/-,  Rs. 86,507/- and Rs. 

23,400/- on 16-05-05, 31-05-05 and 25-03-06 respectively?   

  And  

   Whether the plaintiff is entitled to received the sum of 

Rs. 2,93,902.55 as alleged from the defendant against the sale of 

grocery goods as various date its ? for a decree as prayed for?  

10.   For the sake of convenience, both these issues have 

been taken together for discussion.   
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  The plaintiff as  PW 1 supported the plaint and has 

stated in his affidavit that the defendant received grocery goods on 

16-05-05, 31-05-05 and on 25-03-06. He exhibited Ext.1- original 

Credit Book of M/S Sunrise Traders from 09-04-05, Ext.  2 - Credit 

Memo Book of M/S Sunrise Traders from 16-05-05, Ext. 3 – Tax 

Invoice Book, Ext. 4 – Original Ledger Account Book for the year 

2005-06.  

 

  I have carefully gone through all the exhibits exhibited 

by PW 1. Ext. 1(1) is the duplicate credit memo No. GST 004 dated 

16-05-05 wherein Ext. 1(2) is the signature of one Upendra Rai who 

is alleged to be the employee of the defendant who is alleged to 

have received the grocery goods on 16-05-05. Ext. 1(3) is the 

signature of plaintiff’s employee Sri Rajesh Bhagat on Ext.1 who 

admitted his signature in his examination-in-chief as PW 2. Ext. 1(4)  

is the duplicate copy credit memo No. GST 005 dated 31-05-05 and 

Ext. 1(5) is the alleged to be the signature of defendant’s man 

Upendra Rai who is alleged to have received grocery goods on 51-

05-05. Ext. 1(6) is the signature of Rajesh Bhagat which he admitted 

as PW 2. Ext. 1(7) is the duplicate copy of credit memo No. GST 31 

dated 25-03-06 and Ext. 1(8) is alleged to be the signature of one 

Lalbabu Rai who is alleged to be defendant’s employee and is 

alleged to have received grocery goods on 25-03-06.  Ext. 1(9) is 

the admitted signature of Rajesh Bhagat. Ext. 2(1) is the duplicate 

copy of credit memo No. NT -01 dated 16-05-05 wherein Rajesh 

Bhagat as PW 2 admitted his signature vide Ext. 2(2). Ext. 2(3) is 

the duplicate copy of credit memo No. NT-04 dated 31-05-05 

wherein Ext. 2(4) is alleged to the signature of Upendra Rai who is 

alleged to have received grocery goods on 31-05-05  and wherein 

Rajesh Bhagat as PW 2 admitted is signature vide Ext. 2(5). Ext. 

3(1) and 3(2) are the duplicate and triplicate copy of the Tax Invoic 

No.1 dated 16-05-05 wherein Rajesh Bhagat admitted his signature 

as PW 2 vide Ext.3(4). In Ext. 3(1) and 3(2) , the signature of 
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Upendra Rai but the signatures of Upendra Rai on other exhibits and 

that on Ext.3(1) and 3(2) does not tally from a bare look.  

 

   PW 2, the employee of plaintiff, supported plaintiff’s 

case and has admitted his signatures as aforesaid.  

 

   The defendant examined himself as DW 1 and has 

denied plaintiff’s claims and nothing material could be elicited from 

his cross-examination by the plaintiff.  

 

   Though the plaintiff stated in his pleading and evidence 

that the defendant paid Rs. 5000/- only out of the outstanding dues 

to the plaintiff on 21-04-2008 but did not exhibit any documentary 

proof in this regard. The PWs have even not exhibited any 

document showing receipt of grocery goods on 16-05-05, 31-05-05 

and on 25-03-06  by the defendant, as though the plaintiff exhibited 

signature of one Upendra Rai and Babulal Rai who are alleged to be 

employees of defendant who received the grocery goods on these 

dates, but has failed to prove their signatures. Reference to Section 

67 of Indian Evidence Act, 1872 deserves special mention here 

which states : 

    “If a document is alleged to be signed or to have been written 

wholly or in part by any person, the signature or the handwriting of so 

much of the document as is alleged to be in that person’s handwriting must 

be proved to be in his handwriting.”  

 

  The plaintiff has also failed to prove with cogent 

evidence that Upendra Rai and Lalbabu Rai were the employees of 

the defendant and that they received the grocery goods on behalf of 

the defendant on the said dates which further weakens plaintiff’s 

case. The owners or the drivers of the Truck Nos. AS-12A/5459 and 

AS 12A/9365 are also not examined as witnesses.  
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   One important question of law needs to be discussed 

here. Let me refer to a decided case by the Hon’ble Apex Court in 

AIR 1967 SC 1058 Chandradhar Goswami and Ors Vs. 

Gauhati Bank Ltd.  Wherein the Hon’ble Apex Court has held that 

entries in books of accounts maintained in regular course of 

business shall not be sufficient evidence to charge any person which 

liability and, so, some independent evidence has to be given to show 

that the defendant is on debt. What would be the nature of such 

independent evidence would certainly depend upon the facts of each 

case; but there can be no doubt that some independent evidence 

has to be given as envisaged in Section 34 of the Evidence Act.  

 

  In the present case, the plaintiff has failed to adduce 

any reliable independent evidence that he supplied and delivered 

grocery goods to the defendant on different dates in order to 

support the entries in the books of accounts exhibited by him.  

 

  Thus, it appears that the plaintiff has failed to prove 

that the defendant purchased the grocery goods from the plaintiff to 

the tune of Rs. 1,88,995.40 only and Rs. 86,507.75 only and Rs. 

23,400/- only on 16-05-05, 31-05-05 and 25-03-06 respectively and 

hence, the plaintiff is not entitled to receive the sum of Rs. 

2,93,902.55 only as claimed from the defendant against the sale of 

grocery goods on various dates.  

 

  Hence, both the issues are decided in negative and in 

favour of the defendant.  

 

Issue No. 6    

11.   What any other relief / reliefs available is sought for? 

  In view of the discussions and decisions made in issues 

Nos. 4 and 5, this issue is decided in the negative and against the 

plaintiff.    
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O  R  D  E  R 

12.          In the result, the suit is dismissed on contest without 

cost.   

 

13.  Prepare the decree accordingly.  

 

14.             Judgment is given under my hand and seal of this Court 

on this 23rd  day of December, 2014. 

 

 
( P.C. Kalita ) 

Civil  Judge, Sonitpur, 
Tezpur 

 
Dictated and corrected by me, 
 
 
 

 ( P.C. Kalita ) 
Civil Judge, 

 Sonitpur,Tezpur                           
Transcribed  by me.  

                                                                       
( R. Hazarika ) 

Steno. 

 

 

 

 

 

 

 

 

 

 

 

 

 


